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AMERICAN MEDICAL ASSOCIATION HOUSE OF DELEGATES

Resclution: 103
(A-96)

[ntroduced by: Pennsylvania Delegation
Subject: Financing Terminal Care Under Medicare with Life Insurance

Referred to: Reference Committee A
(Douglas G. Smith, MD, Chair)

Whereas, Because the majority of persons die with Medicare coverage in effect; and

Whereas, Approximately 20 percent of Medicare expenditures pay for the last year of a bene-
ficiary’s life, suggesting the same proportion of Medicare-designated employment taxes could
be spent on premiums of life insurance policies, payable to Medicare, with an effect which
would largely be invisible to patients and providers; therefore be it

RESOLVED, That the American Medical Asscciation study the desirability of devoting a
portion of Medicare payroll contributions to life insurance premiums (on the individual’s
life with Medicare as the beneficiary) for the purpose of reimbursing Medicare for incurred
costs during the last year of the individual’s life.

Fiscal Note: No significant fiscal impact
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DRAFT

AGENDA

Council on Medical Service
American Medical Association

The Cariton Hotel Friday-Sunday
Washington, DC January 24-26, 1897
1- Call to Order: 8:00 am

William A. Fogarty, MD

2 - Minutes of the Previous Meeting -December 6, 1996 Tab A
3- Washington Report Tab B
4 - Meetings with Government Representatives Tab C

(a) Chris Jennings
(b) Bruce Vladeck, PhD
(c) Bruce Fried

(d) Lisa Simpson, MD

5- Council “Roundtable” Discussion Tab D
6 - Report of Committee on Health Care Access
{a) Improving Access to the Uninsured/Underinsured Tab E
(b) Disagregation of Medicaid Spending Tab F
{c) Rural Health Clinic Regulations Tab G
7 - Report of Committee on Health Care Financing
(a) Financing Terminal Care Under Medicare with Life Tab H
Insurance
{b) Adverse Selection and Risk Assessment in a Medicare Tab |

Program with Expanded Choice
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12 -

{c) Payment for Electronic Platform Mobility Devices
{d) Payment for Case Management Services/Care Plan
Oversight

Report of Committee on Health Care Review

(a) Medicare Medical Necessity Requirements for
Laboratory Services

{b) Peer Review Organization Program Status
{c) Medicare Integrity Program
Report of Committee on Electronic Data Interchange

(a) National Uniform Claim Committee and Electronic
Data Interchange

{b) Implementation of Administrative Simplification
Provisions of the Health Insurance Portability and
Accountability Act of 1996 {PL 104-191)

Other Issues for Council Discussion/Action

(a) For-Profit Conversions of Health Care Organizations
{b) Defining Levels of Health Insurance Coverage
{c) Physician Decision-Making: Use of Medications or

Other Non-Pharmacological Treatments

(d) Reorganizing AMA Policy on Managed Care and
Capitation

{e) Fraud and Abuse
(f) Policy Compendium Taxonomy
Other Business

Adjournment
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REPORT OF THE COUNCIL ON MEDICAL SERVICE
CMS Report 3 - [-96

Subject: Financial Incentives Utilized in the Management of Medical Care
(Resolution 114, A-96)
Presented by:  William A. Fogarty, MD, Chair

Referred to: Reference Committee A
(Robert W. Higgins, MD, Chair)

During 1996, hundreds of bills were introduced in state legislatures that would regulate a variety of
health insurance practices, particularly those involving managed care. The issues generating the
most publicity have been the establishment of minimum maternity length-of-stay requirements and
the prohibition of “gag” clauses in physician contracts. Nonetheless, increasing attention has been
directed toward so-called ‘““financial incentives,” such as capitation, withholds, and bonuses.

Interest in financial incentives also has been generated as a result of the Health Care Financing
Administration’s (HCFA) March 1996 final rule, which implemented provisions of the Omnibus
Budget Reconciliation Act of 1990, regarding requirements for physician incentive plans in prepaid
health care organizations in the Medicare and Medicaid programs. The final rule, which the AMA
strongly supported, prohibits plans from making specific payments as an inducement to reduce or
limit covered services, requires plans to disclose information on financial incentives to HCFA and
Medicare beneficiaries, and requires plans to provide “stop-loss” protection for physician groups
designated to be at “substantial financial risk.” Originally scheduled for implementation beginning
May 28, 1996, HCFA delayed implementation until January 1, 1997.

The following report describes the principal types of financial incentives, presents recent data on the
prevalence of such incentives, summarizes relevant AMA policy on this subject, and presents several
policy recommendations. The report also responds to Resolution 114 which was referred at the 1996
Annual Meeting. Introduced by the American Academy of Dermatology, Resolution 114 (A-96)
calls for the AMA to establish as policy that no health insurance payment be made to any physician
that would constitute payment for rationing appropriate medical services to any patient.

TYPES OF FINANCIAL INCENTIVES

In general, most physicians are paid by health plans, hospitals, and group practices through a variety
of methods, such as fee-for-service, salary, and capitation. Increasingly, financial incentives are
becoming an intrinsic component of these forms of payment, usually to encourage “appropriate”
levels of medical services and referrals, as well as the provision of high quality care. Incentive
payments typically take the form of capitation payments in excess of costs, returned withholds, and
bonus payments. These forms are briefly described below:

AMAOHFA %G TER
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. Capitation - a set dollar amount per member per month that a health plan or other entity
pays to a physician or physician group for a specified set of services, regardless of the
actual volume of services provided.

. Withholds - percentages of payments or set dollar amounts that a health plan or other entity
deducts from the payments to each physician or physician group (i.e., from fee-for-service or
capitation payments). The amounts withheld are often pooled to pay for hospital inpatient
services and referrals to specialists. Withholds are returned, in whole or in part, to the
extent that referral costs do not exceed budgeted ceilings for such services. Conversely,
physicians or physician groups may be at risk for financing withhold pool deficits.

. Bonuses - payments that a health plan or other entity makes to a physician or physician
group beyond the physician's or group's base salary, fee-for service payments, or capitation
payments. Bonuses are often based on a variety of factors such as quality of care,
productivity, patient satisfaction, level of referrals, and overall performance of the plan.

In addition, a number of other factors may affect the level of financial risk to physicians, such as
whether incentive payments are based on individual physician performance or physician group
performance; the size of the physician group; the length of time for which performance is measured;
and whether there is some type of “stop-loss” protection to limit the financial risk to the physician or

group.

PREVALENCE OF FINANCIAL INCENTIVES

There are several recent sources of information regarding the prevalence of financial incentives in the
management of medical care. Table 1 presents data from the AMA's 1995 Socioeconomic
Monitoring System (SMS) core survey of nonfederal, patient care physicians regarding the percent
of physicians with capitated contracts and withholds in 1995, as well as the share of practice
revenues capitated or subjected to withholds. As indicated in the table, one-third of all physicians
had capitated contracts during 1995. Of those physicians with such contracts, capitated payments
represented an average of 19% of their total practice revenue. Pediatricians (63 %), family
practitioners (50%) and general internists (45%) most frequently reported having capitated contracts.
Similarly, well over half (63%) of physicians in practices with 25 or more physicians reported
having capitated contracts, compared to only 27% of physicians in solo practice.

With respect to withholds, nearly half (48%) of all physicians had revenues subjected to withholds
during 1995. On average, however, only 8% of the total practice revenues of those physicians were
subjected to withholds. It is worth noting, that the prevalence of withholds varied substantially
across geographic regions during 1995. For example, the percent of physicians with practice
revenues subjected to withholds ranged from 33% in the West South Central region (Arkansas,

Louisiana, Oklahoma and Texas) to 75% in the New England region (Connecticut, Maine,

Massachusetts, New Hampshire, Rhode Island and Vermont).
A June 1996 report by the Physician Payment Review Commission (PPRC), entitled, “Arrangements

Between Managed Care Plans and Physicians [1,” contained the results of a mid-1994 survey of 108
managed care plans (29 group or staff model health maintenance organizations [HMOs], 50 network
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or independent practice association [IPA] HMOs, and 29 preferred provider organizations [PPOs})
in 20 metropolitan markets. A portion of the survey, which was conducted for the PPRC by
Mathematica Policy Research and the Medical College of Virginia, addressed the methods used by
managed care plans to pay physicians. According to the survey respondents, 68% of group/staff
model HMOs and 84% of network/IPA HMOs paid for primary care services using capitation,
and/or withholds or bonuses applied to salary or fee-for-service payments. In contrast only 10% of
PPOs paid for primary care services using these methods (the remaining 90% paid for these services
using “straight” fee-for-service). Capitation was the predominant form of payment for pnmary care
services for 34% of group/staff model HMOs, 56% of network/IPA HMOs, and 7% of PPOs.

With respect to specialty care services, the survey revealed that 59% of group/staff model HMOs
and 56% of network/IPA HMOs used capitation, and/or withholds or bonuses applied to salary or
fee-for-service payments to pay for these services. Again, in contrast to HMOs, only 3% of PPOs
paid for specialty care services using these methods (the remaining 97% used straight fee-for-
service). Capitation was the predominant form of payment for specialty care services for 31% of
group/staff model HMOs, 20% of network/IPA HMOs, and none of the PPOs.

Finally, a more recent survey of HMOs by InterStudy, a managed care research organization,
showed that 45% of primary care services covered by HMOs nationally in 1995 were paid for
through capitation. Of the remaining primary care services covered by HMOs, 27.3% were paid for
under fee-for-service arrangements, 7.2% were paid through “relative value scale” systems, 6.5%
were paid based on salary, and 14% were paid using a “combination of payment methods. On a
regional basis, however, the percent of primary care services covered by HMOs through capitated
arrangements was diverse, ranging from 24% in the East South Central region (Alabama, Kentucky,
Mississippt and Tennessee) to 61% in the Pacific region (California, Hawaii, Oregon and
Washington).

CURRENT AMA POLICY

Over the years, the AMA has adopted a number of policies that, in the aggregate, balance a
physician's right to contract with the need to exercise due caution in the use of financial incentives.
Key among these policies are the following:

. Policies 165.989[4] and 285.998]4], AMA Policy Compendium, support the right of
physicians to enter into whatever contractual arrangements with health care systems they
deem desirable.

. Policies 140.978[1], 165.951[3e4], 285.982(3] and 285.998(4] state that financial
incentives should not result in the denial of appropriate medical services or access to such
services. '

. Policies 140.978[4][5], 285.982[3a], and 285.998[4] state that physicians and/or managed

care plans must disclose any financial incentives that may limit diagnostic and therapeutic
alternatives that are offered to patients, or restrict referral or treatment options.

. Policy 285.982[3b] states that limits should be placed on the magnitude of withholds,
bonuses and other financial incentives.
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. Policies 285.982[3b] and 285.998(4] state that incentive payments should be based on the

performance of groups of physicians rather than individual physicians.

. Policy 285.998(4] states that incentive payments should not be based on performance over

short periods of time.

) Policy 285.996 states that physicians should obtain legal counsel prior to signing contracts
that contain financial incentives to assure that such incentives do not inappropriately
influence clinical judgment, as well as their own accountants to assure proper auditing and
distribution of withholds when financial incentives are included in contracts.

DISCUSSION

As a result of widespread publicity over the inclusion of “gag” clauses in physician contracts by
some managed care organizations, there has been growing interest among some members of the press
regarding capitation and the use of withholds and bonuses. An April 1996 article on managed care
in the Chicago Tribune, for example, referred to capitation as “the new bully on the block™ which is
“driving a wedge between doctor and patient because now doctors get paid more by doing less.”
Similar concerns also have been raised by some consumer and health care organizations in certain
regions of the country. In Oregon, for example, voters were to decide on an initiative in November
1996 that would prohibit capitation as a form of physician payment.

Much of this concern is due to capitated payments and other financial incentives being viewed as an
extension of efforts by employers and health insurers to reduce employee health benefit costs by
placing physicians, rather than insurers, at risk for excessive costs. Yet, as the Council on Medical
Service noted in Report 3-A-95, capitated payment arrangements present opportunities for
physicians in a number of ways. First, capitated payments increase clinical autonomy because they
often eliminate the need for external utilization review. Second, capitated payments may permit
physicians and group practices to direct and control a larger share of the premium dollar. Third,
capitated payments improve cash flow and eliminate the risk of bad debt expense. In response to
requests from the House of Delegates and numerous AMA members, the AMA has developed
several products and services during the past two years to help physicians with capitation. Such
products include the AMA publications, Capitation: The Physicians' Guide, and Evaluating
Capitation Payments: A Guide to Calculating Benchmark Capitation Rates.

The concept of capitation--paying a set dollar amount for a specified set of services regardless of the
actual volume of services provided--is not new. In addition, as the SMS, PPRC, and InterStudy
survey data cited in this report indicate, physician and health plan experiences with capitation and
withholds have become more common as well. Close to half of the primary care services covered by
HMOs are presently paid for through capitation. Similarly, one-third of all physicians currently
have capitated contracts, while nearly one-half of all physicians have some portion of their practice
revenues subject to withholds. On a national basis, however, the overall percent of physician
practice revenues derived from capitation (6.3%) and subjected to withholds (3.8%) remains
relatively small.

In an earlier era when traditional health insurance plans dominated the marketplace, and in which
most insurers paid physicians on a fee-for-service basis, concerns were raised that the financial
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incentives inherent in that type of financing and delivery system had the potential to lead to an
overutilization of medical services. Today, 1n an era in which 83% of all physicians have at least
one managed care contract, and a growing number of insurers are paying physicians through a
variety of methods including capitation and the use of withholds and bonuses, concerns have been
raised that the financial incentives in these types of financing and delivery systems have the potential
to lead to an underutilization of medical services. It 1s not yet clear, however, whether the use of
capitation and withholds will continue to grow. In some regions of the country, it has been reported
that while health plans continue to capitate the group practices with which they contract, many of the
group practices are moving toward more “neutral incentive” compensation arrangements for their
individual physicians that are often based primarily on salary.

What is clear, the Council believes, is that in a pluralistic health care system there will always be
some concerns raised regarding both the possible underutilization and overutilization of medical
services. The Councll strongly believes, however, that the vast majority of physicians, based on
their training, professional commitment, and adherence to the code of medical ethics, will continue to
do what is best for their patients and will provide the appropriate level of medical care, irrespective
of any financial incentives inherent in their methods of compensation.

As cited earlier in this report, existing AMA policy clearly supports the right of physicians to enter
into whatever contractual arrangements with health care systems they deem desirable while, at the
same time, cautioning against financial incentives that may encourage the demal of appropriate
medical services or access to such services. The Council believes that these policies not only remain
appropnate, but adequately address current concerns regarding financial incentives. The Council
does recommend, however, that a “modest” consolidation of several of these policies into a single set
of policy statements on financial incentives be adopted to further enhance the utility and clarity of
AMA policy on this subject. In addition, the Council believes that Policy 285.982[3], developed by
the Council on Ethical and Judicial Affairs in its 1994 report on ethical issues in managed care,
already addresses the intent of Resolution 114 (A-96). That policy reads, in part, as follows:

Efforts to contain health care costs should not place patient welfare at risk. Thus, financial
incentives are permissible only if they promote the cost-effective delivery of health care and
not the withholding of medically necessary care.

Finally, in reviewing the AMA’s extensive policy base relative to the development of this report, the
Council identified three long-standing policies that it believes are worth noting. These three policies,
all of which embody the importance of pluralism, continue to serve the AMA well in addressing a
multitude of issues, such as financial incentives, as well as in supporting efforts to recruit and retain
AMA members. These policies advocate AMA support for the following:

» Free market competition among all modes of health care delivery and financing, with the growth
of any one system determined by the number of people who prefer that mode of delivery, and not

determined by prefercntial federal subsidy, regulations or promotion (Policy 165.985[1]).

» Physicians retaining the freedom to choose their method of earning a living (fee for service,
salary, capitation, etc.) (Policy 165.960[8]).
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Recognition of the need for multiple methods of delivering medical services and encouraging and
participating in efforts to develop them. In the interest of attracting the most highly qualified
candidates to the field of medicine, the AMA supports making every effort to maintain and
create incentives in medical practice. Among these incentives are a multiplicity of practice
options, maximum professional independence, and freedom of choice for both physicians and
patients (Policy 160.997{2]).

The Council on Medical Service will continue to monitor the use of financial incentives in the
management of medical care, and will report further to the House of Delegates as appropriate.

RECOMMENDATIONS

The Council on Medical Service recommends that the following be adopted in lieu of Resolution 114
(A-96), and the remainder of the report be filed:

I

That the AMA reaffirm Policy 285.982[3] which provides guidelines for ethical issues in
managed care.

That the AMA replace Policies 165.951[3e4], 285.996[1-2]{4] and 285.998[4] with the
following policy statements:

The AMA believes that the use of financial incentives in the management of medical care should
be guided by the following principles:

a) Patient advocacy is a fundamental element of the physician-patient relationship that
should not be altered by the health care system in which physicians practice, or the
methods by which they are compensated.

b) Physicians should have the right to enter into whatever contractual arrangements with
health care systems they deem desirable and necessary, but they should be aware of the
potential for some types of systems to create conflicts of interest, due to the use of
financial incentives in the management of medical care.

¢) Financial incentives should enhance the provision of high quality, cost-effective medical
care.

d) Financial incentives should not result in the withholding of appropriate medical services
or in the denial of patient access to such services.

€) Any financial incentives that may induce a limitation of the medical services offered to
patients, as well as treatment or referral options, should be fully disclosed by health

plans to enrollees and prospective enrollees.

f) Physicians should disclose any financial incentives that may induce a limitation of the
diagnostic and therapeutic alternatives that are offered to patients, or restrict treatment
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or referral options. Physicians may satisfy their disclosure obligations by assuring that
the health plans with which they contract provide such disclosure to enrollees and
prospective enroilees.

Financial incentives should not be based on the performance of physicians over short
periods of time, nor should they be linked with individual treatment decisions over
periods of time insufficient to identify patterns of care.

Financial incentives generally should be based on the performance of groups of
physicians rather than individual physicians. However, within a physician group,
individual physician financial incentives may be related to quality of care, productivity,
utilization of services, and overall performance of the physician group.

The appropriateness and structure of a specific financial incentive should take into
account a variety of factors such as the use and level of “stop-loss™ insurance, and the
adequacy of the base payments (not at-risk payments) to physicians and physician
groups. The purpose of assessing the appropriateness of financial incentives is to avoid
placing a physician or physician group at excessive risk which may induce the rationing
of care.

Physicians should consult with legal counsel prior to agreeing to any health plan
contract that contains financial incentives, to assure that such incentives will not
inappropriately influence their clinical judgment..

Physicians agreeing to health plan contracts that contain financial incentives should seek
the inclusion of provisions allowing for an independent annual audit to assure that the
distribution of incentive payments is in keeping with the terms of the contract.

Physicians should consider obtaining their own accountants when financial incentives
are included in health plan contracts, to assure proper auditing and distribution of
incentive payments.

Physicians, other health care professionals, and third party payors through their

payment policies, should continue to encourage usc of the most cost-effective care
setting in which medical services can be provided safely with no detriment to quality.
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Table 1

Physician Experience with Capitation and Withholds

All Physicians

Specialty
General/Family Medicine

General Internal Medicine
Internal Medicine Subspecialties
General Surgery

Surgical Subspecialties
Pediatrics
Obstetrics/Gynecology
Radiology

Psychiatry
Anesthesiology

Pathology

Emergency Medicine
Other Specialties

Census Division
New England
Middle Atlantic
East North Central
West North Central
South Atlantic

East South Central
West South Central
Mountain

Pacific

Practice Size

I physician

24 physicians

5-9 physicians

10-24 physicians

25 or more physicians

Percent of
Physicians with
Capttated
Commercial
Contracts

33%

50
45
30
19
22
63
21
31
17
16
26
25
21

43
30
35
30
27
26
28
38
40

27
3t
28

63

Percent of
Practice
Revenues

Capitated®

19%

21
19
14
20
13
23
16
14
31
17
10
17
25

15
18
19
18
15
18
18
21
26

16
15
18
15
31

Percent of
Physicians
with Revenues
Subject to
a Withhold

48%

56
53
44
54
50
57
50
35
30
36
32
22
49

75
38
51
54
39
51
33
S0
54

50
49
48
42
48

Percent of
Practice
Revenues
Subjectto a
Withhold”

8%

—
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—
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* Among physicians with capitated contracts.
® Among physicians with revenues subject to withholds.
Source: 1995 Socioeconomic Monitoring System core surveys.
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